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Abstract

It is a ‘fact that international law does not contain any general
prescriptions, regarding, interpretation. While some interpretative
principles and ‘tules have become reference points, international law
does notirequire ‘a unified interpretation process for all sources of
international law, and ftules of interpretation may vary based on the
source of law. This article sheds light on these applicable rules that
can be used when interpreting customary rules, arguing that the
interpretation \process is an entirely separate operation from
identification and both play their particular role in the life cycle of
customary rules. However, due to its fluidity and unwritten nature,
applying interpretative approaches and elements to customary rules
requires its formulation compared to treaty law. This article argues
that contextual interpretation is the appropriate approach to

Vinterpreting CIL. Contextualism is not only an overarching principle

in identifying CIL but also a proper method for interpreting it.
Subsequent practice and other relevant rules of international law are
also pertinent elements that could be applied in interpreting
customary rules.
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1. See Merkouris, P., Kammethofer, J., & Arajarvi, N. (eds), The Theory, Practice, and Interpretation
of Customary International Law (The Rules of Interpretation of Customary International Law)
(Cambridge: Cambridge University Press 2022); Merkouris, P. "Interpretation of Customary
International [law by Reference to the Customary Law Equivalent of Article 31(3)(c) (Article
31@)(c) CIL)". In Article'31(3)(c) vclt and the Principle of Systemic Integration (Leiden, The
Netherlands: Brill, | Nijhoff 2015); Chasapis Tassinis, O. ‘Customary International Law:
Interpretation from Beginning to End’, European Journal of International Law, 31(1) (2020), 235—
267; Merkoutis, P. ‘Interpreting the Customary Rules on Interpretation’ International Community
Law Review, 19(1) (2017), 126—155; Nadia Banteka, ‘A Theory of Constructive Interpretation for
Customary International Law Identification’ 39 MICH. J. INT'L L. 301-341 (2018); Talmon, S.
‘Determining Customary International Law: The ICJ’s Methodology between Induction, Deduction
and Assertion’, European Journal of International Law, 26(2) (2015), 417-443; A. Orakhelashvili,
The Interpretation of Acts and Rules in Public International Law (Oxford: Oxford University Press
2008) Chapter 15; Ammann, O. Domestic Courts and the Interpretation of International Law,
(Leiden, The Netherlands: Brill | Nijhoff, 2019) chapter 8; Nina Mileva and Marina Fortuna,
Emerging Voices: The Case for CIL Interpretation—An Argument from Theory and an Argument
from Practice. Opinio Juris. http://opiniojuris.org/2019/08/23/emerging-voices-the-case-for-cil-
interpretation-an-argument-from-theory-and-an-argument-frompractice/ (2019, August 23).

2. "Treaty fatigue”, see: Statement of the Under-Secretary-General for Legal Affairs and United
Nations Legal Counsel, 26 October 2020, available at:
https://www.un.org/en/ga/sixth/75/pdfs/statements/ild/ola.pdf
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