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The “Security Exceptions” clause, known as a safety valve within
the international legal system, was first introduced in Article 21 of
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GATT (1947) with the aim of protecting states’ essential security
interests. The inclusion of the phrase “which it [i.e., the contracting
party] considers necessary” in this article granted member states
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very considerable discretion. In subsequent years, the desire of
countries to attract foreign investment led many of them to omit this
clause from investment agreements. However, the growing concern
of governments regarding their essential interests, especially in
recent years, has resulted in the re-incorporation of the phrase
“which it [i.e., the contracting party] considers necessary” within
security exception provisions. This raises the question of how the
evolution of governmental discretion in international investment law
has proceeded, and whether states have merely sought to expand
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their discretion within the meaning of Article 21 of the GATT, or
have they aimed beyond its scope. An examination of state practice
and international case law indicates that governments have not only
pursued “very considerable discretion” but that some have gone even
further; by denying adjudicative authorities the competence to
review the invocation of the security exception, they have sought to
attain “full discretion” in matters concerning their essential security
interests.
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EL Paso Energy International Company v. the Argentine Republic, Award, ICSID Case
No. ARB/03/15 (31 October 2011).

Enron Creditors Recovery Corp. V. Argentine Republic, Award, ICSID Case No.
ARB/01/3 (22 May 2007).

European Communities — Regime for the Importation, Sale and Distribution of
Bananas, WTO Doc. WT/DS27/AB/R, Appellate Body Report (25 September 1997).
LG&E Energy Corp. V. Argentine Republic, Decision on Liability, ICSID Case No.
ARB/02/1 (3 Oct 2006).

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America). Merits, Judgment. I.C.J. Reports (27 June 1986).

Mobil Exploration and Development Argentina Inc. Suc. Argentina and Mobil
Argentina S.A. v Argentina, Decision on Jurisdiction and Liability, ICSID Case No.
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30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

ARB/04/16 (10 April 2013).

Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, I. C. J.
Reports (6 November 2003).

Philip Morris Brands Sarl, Philip Morris Products S.A. & Abal Hermanos S.A. v.
Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award (8 July 2016).

Philip Morris Brands Sarl, Philip Morris Products S.A. & Abal Hermanos S.A. v.
Oriental Republic of Uruguay, ICSID Case No. ARB/10/7, Award, Concurring and
Dissenting Opinion, Gary Born (8 July 2016).

Russia - Measures Concerning Traffic in Transit,, WT/DS512/R, Panel report (5 April
2019).

S.S.Wimbledon, Judgment, Dissenting Opinion by Judge Anzilotti and Judge Huber,
[1923] PC1J Series (17 August 1923).

Saudi Arabia - Measures concerning the Protection of Intellectual Property Rights,
WT/DS567/R, panel Report, 16 June 2020.

Sempra Energy International v. Argentina, Award, ICSID Case No. ARB/02/16 (28
September 2007).

Sempra Energy International V. Argentine Republic, Annulment Proceeding, ICSID
Case No. ARB/02/16 (29 June 2010).

United States — Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, Appellate Body Report (6 November 1998).

United States—Trade Measures Affecting Nicaragua, 1/6053, Panel Report (Oct 13
1986).

Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), Judgment,
I.C.J. Reports (31 March 2014).

D) International Instruments, Documents and Reports

41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.

52.

53.
54.
55.
56.
57.

ACP (African, Caribbean and Pacific Group of States) - EU Samoa Agreement (2023).
Azerbaijan Model BIT (2016).

Brazil - Ethiopia BIT (2018).

Brazil - Guyana BIT (2018).

Brazil - United Arab Emirates BIT (2019).

Brazil - India BIT (2020).

Brazil Model BIT (2015).

Canada Model BIT (2021).

Central America - EU Association Agreement (2012).

China - Colombia BIT (2008).

Convention concerning judicial assistance in criminal matters, Signed at Djibouti (27
September 1986).

Crawford, James, Second Report on State Responsibility, UN General Assembly,
International Law Commission, 51st Session, Geneva, 23 July 1999, A/CN.4/498/Add 2
Czech Republic Model BIT (2016).

EU - Kenya EPA (2023).

EU - New Zealand FTA (2023).

EU - United Kingdom Trade and Cooperation Agreement (2020).

EU - Viet Nam Investment Protection Agreement (2019).
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58.
59.
60.

61.
62.

63.
64.
65.
66.
67.
68.

69.

70.
71.
72.
73.

EU-Japan Economic Partnership Agreement (2018).

India Model BIT (2015).

International Convention for the Regulation of Whaling, Washington (2 December
1946).

Intra-MERCOSUR Investment Facilitation Protocol (2017).

Investment promotion and protection agreement between Japan, Republic of Korea and
China (2012).

Italy Model BIT (2022).

Norway Model BIT (draft) (2015).

Russia Model BIT (2016).

Slovakia Model BIT (2019).

The General Agreement on Tariffs and Trade (1947).

Treaty of Friendship, Commerce and Navigation, Iran - United States of America
(19595).

Treaty of Friendship, Commerce and Navigation, Nicaragua - United States of America
(1956).

United States Model BIT (1984).

United States Model BIT (2004).

United States Model BIT (2012).

International Convention for the Regulation of Whaling, Signed at Washington, on 2
December 1946.



