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Abstract

The fact that the 1969 Vienna Convention on the Law of Treaties
codified the general rule and supplementary means of interpretation
did not prevent the drafters of the Rome Statute from adopting
additional interpretative approaches. On the contrary, the Rome Statute
explicitly incorporates at least two specific interpretative approaches in
Article 22(2): first, the narrow interpretation of crimes within the
jurisdiction of the International Criminal Court (ICC); and second, in
dubio pro reo. The authors argue that, in principle, the interpretative
approaches codified in the 1969 Vienna Convention on the Law of
Treaties are not incompatible with those reflected in the Rome Statute.
In cases of conflict between these two approaches, the authors propose
a balanced approach in the article referenced. To further elaborate on
the discussion, the authors have examined the ICC’s Decision pursuant
to Article 15(3) in Bangladesh/Myanmar Situation. This serves to
evaluate the Court's strategy in applying the interpretative rules of the
Vienna Convention on the Law of Treaties, providing a benchmark to
resolve ambiguities and avoid ensuing confusion.
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. In claris non fit interpretation (In clarity, interpretation is not done)
Cicero

. Quintilian

Guido de la Pape

. Aloisius de Albertis

. Philippus Decius

. Petrus Paulus Parisius

. General rule of interpretation

. Supplementary means of interpretation
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3. Context-dependent
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1. Equally authoritative
2. Elements of Crimes
3. Elements of Crimes shall assist the Court in the interpretation and application of articles 6, 7, 8 and 8 bis.
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3. Pre-Trial Chamber (PTC)
4. Applicable law
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6. “The application and interpretation of law pursuant to this article must be consistent with
internationally recognized human rights, and be without any adverse distinction founded on grounds
such as gender as defined in article 7, paragraph 3, age, race, colour, language, religion or belief;
political or other opinion, national, ethnic or social origin, wealth, birth or other status.”
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1. Internationally recognized
2. General principles of criminal law
3. Nullum crimen sine lege or the principle of legality
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1. Jurisdiction ratione loci
2. Jurisdcition ratione personae
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2. Principle of territoriality
3. Meaning of the term ‘conduct’ in article 12(2)(a) of the Statute
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1. The term ‘comportement’, Le Nouveau Petit Robert de la langue frangaise, 2010, p. 487. This word
is similarly defined as both a ‘maniére de se comporter’ and an ‘ensemble des réactions
objectivement observables’.

2. Immediate context

3. Crime

4. Conduct
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1. Objective territoriality principle
2. A number of States have adopted this concept, see for example, Australia: section 14.1, paragraph
2(b) of the Criminal Code Act; Argentina: article 1(1) of the Codigo Penal de la Nacion
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Argentina; China: article 6(3) of the Criminal Law of the People’s Republic of China; Czech
Republic: section 4(2)(b) of the Criminal Code of the Czech Republic; Colombia: article 14 of
the Codigo Penal; Egypt: Court of Cassation, Appeal No. 109 Judicial Year 57, 1/4/1987 Year
No. 38, p. 530; also Appeal No. 23201 Judicial Year 63 3/10/1995 Year No. 46, p. 1055; Estonia:
section 11 of the Criminal Code; Finland: section 10(1) of the Criminal Code; Georgia: article
4(2), first sentence, of the Criminal Code; Germany: section 9(1) of the German Criminal Code;
Mexico: article 2(1) of the Codigo Penal Federal; New Zealand: section 7 of the Crimes Act
1961; Poland: article 6(2) of the Criminal Code; Romania: article 8(4) of the Criminal Code;
Switzerland: article 8(1) of the Criminal Code of the Swiss Confederation; Tajikistan: article
14(2)(b) of the Criminal Code of the Republic of Tajikistan; Thailand: section 5(1) of the
Criminal Code of Thailand.

1. Subjective territoriality principle

2. A number of States have also adopted this concept, see for example, Armenia: article 14(2) of the
Criminal Code of the Republic of Armenia; Azerbaijan: article 11.1 of the Criminal Code of the
Republic of Azerbaijan; Georgia: article 4(2), first sentence, of the Criminal Code; Kazakhstan:
article 7(2) of the Criminal Code of the Republic of Kazakhstan; Lithuania: article 4(3) of the
Criminal Code.

3. Principle of ubiquity

4. See for example Council of Europe, European Committee on Crime Problems, ‘Extraterritorial
Criminal Jurisdiction’ (1990), p. 8. This concept has been adopted in a variety of international
agreements. See article 4(1) of the Convention on Combating Bribery of Foreign Public
Officials in International Business Transactions, UNTS vol. 2802, p. 225; article 17(1)(a) of
the Criminal Law Convention on Corruption, UNTS vol. 2216, p. 225; article 7(1) of the
European Convention on Extradition, UNTS vol. 359, p. 273; article 4(f) of the Model Treaty
on Extradition, annexed to UNGA Res. 45/116; article 5(¢) of the Protocol on Extradition of
the South Africa Development Community. A number of States have also adopted this concept.
For example Afghanistan: article 15(1) of Afghanistan’s Criminal Code 1976; Australia: section
14.1, paragraph 2(a) of the Criminal Code Act; Colombia: article 14 of the Codigo Penal; Czech
Republic: Section 4(2)(a) of the Criminal Code of the Czech Republic; Tanzania: section 7 of
the Criminal Code of 1945; Timor-Leste: article 6 of the Criminal Code of the Democratic
Republic of Timor Leste; Yemen: article 3 of the Republican Decree for Law No 12 for the Year
1994 Concerning Crimes and Penalties.

5. Constitutive element theory

6. This concept was endorsed by the PCIJ in the Lotus Case, see PCIJ, Lotus Judgment, p. 23. At the
international level, it has been adopted in, for example, article 4(a) of the Inter-American
Convention on Forced Disappearance of Persons, OAS Treaty Series No. 68, p. 33 [ILM 1429
(1994)]. A number of States have also adopted this concept. For example Algeria: article 586 of
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the Code de Procédure Pénale; Belgium: Cour de Cassation, 24 January 2001, R.D.P.C., I, p. 664
; Cour de Cassation, 4 February 1986, Pas., I, p. 671; Benin: article 640 of the Code de Procédure
Pénale; Cambodia: article 13 of the Criminal Code; Cameroon: article 8 of the Criminal Code;
Chad: article 7 of the Code Pénal; Central African Republic: article 340 of the Code de
Procédure Pénale; Céte d’Ivoire: article 662 of the Code de Procédure Pénale. Djibouti: article
11 of the Code Pénal; France: article 113-2 of the Code Pénal; Guinea: article 10 of the Code
Pénale; Jordan: article 7(2) of the Criminal Code No. 16 of 1960; Luxembourg: article 7-2 of
the Code de Procédure Pénale; Madagascar: article 510 of the Code de Procédure Pénale; Mali:
article 22(5) of the Code de Procédure Pénale; Mauritania: article 600 of the Code de Procédure
Pénale; Niger: article 646 of the Code de Procédure Pénale; Republic of the Congo: article 614
of the Code de Procédure Pénale; Rwanda: article 11 of the Code Pénal; Vanuatu: article 2(a) of
the Criminal Code.
1. Effects doctrine
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