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Abstract

The causal link is of great importance in international investment
disputes, as it acts as an intermediary between the liability of the host
state and the evaluation of damages. This paper, seeks to identify the
factors that can be considered as the sole cause of the investor's loss
despite the commission of a wrongful act by the host state, and, on
the other hand, seeks to identify an accurate test for establishing the
causal link in case of concurrent causation. Concerning factors
affecting causation, the paper concludes that the incorrect business
decisions of the investor, the general economic situation of the host
state, and bona fide third parties can be regarded as factors that can
break the causal link between the wrongful act and loss. Regarding
the criteria for establishing factual causation, considering the
possibility of human intervention betwixt the breach of the
investment treaty and investor's loss, it is recommended that in case
of concurrent causation, arbitral tribunals employ the NESS test
instead of the but-for test, since the former can better help the
tribunals in determining the factual causes of harm.
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1. Professor Stern
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3. overdetermination concurrent-cause

4. Necessary Element of a Sufficient Set (NESS)
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2. MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile, Award, ICSID Case No.
ARB/01/07, 25 May 2004.

3. Occidental Petroleum Corporation & Occidental Exploration and Production Company v. The
Republic of Ecuador, Award, ICSID Case No. ARB/06/11, 5 October 2012.

4. Yukos Universal Limited (Isle of Man) v. The Russian Federation, Award, UNCITRAL, PCA Case
No. AA 227, 18 July 2014.

5. Copper Mesa Mining Corporation v. The Republic of Ecuador, Award, PCA Case No. 2012-2, 15
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