The University of Tehran Pre

Public Law Studies Quarterly  OrtineISSN:2423-8139

Volume: 54, Issue: 3
Homepage: http:/jplsq.ut.ac.ir Autumn 2024

The Risk of Irreparable Prejudice and Urgency Requirements in
Provisional Measures Issued by the Inter-American Commission on
Human Rights and the Inter-American Court of Human Rights

Hasan Khosroshahi®

1. Ph.D. in International Law, Faculty of Law, College of Farabi, University of Teheran, Iran.
Email: Hasankhosroshahi@hotmail.com

Article Info

Article Type:
Research Article

Pages: 1703-1735

Received:

2021/12/29

Received in revised form:
2022/04/26

Accepted:

2022/05/22

Published online:
2024/09/22

Keywords:

provisional measures, risk of
irreparable prejudice,
urgency, Inter-American
Commission of Human
Rights, Inter-American
Court of Human Rights.

Abstract

Provisional measures constitute an integral part of international
proceedings including those conducted by judicial and quasi-judicial
bodies dealing with human rights complaints. As international legal
proceedings have proved to be time-consuming, one could expect the
rights asserted by one of the parties to the dispute would incur irreparable
prejudice while the final judgment is pending. This would justify
issuance of provisional measures. International judicial and quasi-judicial
bodies have made provisional measures contingent upon satisfactions of
certain requirements. The most important of these requirements are the
risk of irreparable prejudice and urgency of the measures requested,
because they provide the basis for legitimacy of provisional measures. In
the present article, the concepts of the risk of irreparable prejudice and
temporal urgency of the risk are analyzed through the jurisprudence of
the Inter-American Commission on Human Rights and the Inter-
American Court of Human Rights. The study reveals that the said
requirements are ascertained by these two human rights bodies through a
careful consideration of the facts and circumstances of a given case and
the interpretation of the claimed rights in line with the protection of the
beneficiaries’ rights with emphasis on clear and convincing evidence in
terms of plausibility of the alleged harm.
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3. American Convention on Human Rights, 22 November 1969 and entered into force on 18 July 1978.
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7. Risk of Imminent Prejudice
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1.Urgency

2. 1CJ, Case Concerning Passage through the Great Belt (Finland V. Denmark), Op.cit. Para. 23.

3. Urgency

4. Inna Uchkunova,“Provisional Measures before the International Court of Justice”, The Law &
Practice of International Courts and Tribunals, a Practitioners' Journal, Vol. 12, 2013, p. 41.

5.Tullio Treves

6. ITLOS, Separate Opinion of Judge Treves in the Southern Bluefin Tuna cases, Order of 27 August
1999, paras. 7 and 8.
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